





THIRD-PARTY CLAIMS

If you were injured as a result of someone else’s negligence,
you may have a third-party case, in addition to
your workers’ compensation claim. In a workers’
compensation case, you claim workers’ compensation
benefits from your own employer and/or its insurance
company. In a your own employer and/or its insurance
company. In a third-party case, you seek to recover
compensation for all your harms and losses from the
person (or persons) or company (or companies) that

caused your injury.

Exclusive Remedy

Exclusive remedy is a component of the Nebraska
Workers’ Compensation statutes that bars employees
injured on the job from making a liability claim
against their employers. This means that an injured
trucker cannot sue his employer or a co-employee for

negligence. Nearly every state has a similar rule.
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Say your co-driver is driving while you’re in the sleeper. If
the co-driver crashes and you are injured, you cannot sue
your co-driver for negligence. But if your co-driver is
driving while you are in the sleeper and a drunk driver
causes a crash that injures you, you can sue the drunk
driver. Keep in mind that, in either situation, you still have

a valid claim for workers’ compensation benefits.

An Example of a Third-Party Claim

Here is an example of a case where the injured trucker has
a claim for workers’ compensation benefits and a claim

against a negligent third party.

At a distribution center, a truck driver hooks onto a loaded,
sealed trailer. The trucker delivers the trailer to the retail
store and opens the trailer doors before backing into a
dock. When the trucker opens the trailer doors, unsecured
freight falls onto the trucker, resulting in injuries. In this
case, the truck driver has a claim against their own
employer for workers’ compensation benefits. The injured
trucker also has a claim against the distribution center
because the distribution center’s employees negligently

loaded the trailer and failed to properly secure the freight.
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My firm has substantial experience handling falling-freight
cases. Prosecuting them makes the workplace safer for
truckers. Being held accountable for unsafe loading
practices makes big companies eventually realize loading
trailers safely and securing their freight is less expensive

than harming unsuspecting truckers.

Third-party claims don’t always involve falling freight, of
course. Anytime you are injured due to the negligence of
someone who is not your employer or a co-worker, you
likely have a third-party claim. On behalf of my trucking
clients, I have brought third-party actions against
automobile drivers who caused crashes and forklift drivers
who ran into truckers. I have sued a company that allowed
ice to form along the path to their receiving office, causing
my client to suffer a slip-and-fall injury. These are only a
few of the many third-party cases I have successfully

prosecuted.

Reimbursing the Workers’ Compensation Carrier

You might think you are entitled to workers’ compensation
benefits, as well as a huge settlement from a third-party
claim; to an extent, you are correct. But the law does not

like windfall recoveries or double recoveries from a single
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event. So the law requires the workers’ compensation
insurance carrier be reimbursed for the benefits it has paid
you when you receive a settlement or verdict against a
negligent or responsible third party. This is called a right

of subrogation.

Most of the time, an experienced lawyer can negotiate
downward the amount the workers’ compensation
insurance company or the self-insured trucking company
will actually take from you in a third-party settlement.
Without a lawyer, there is simply no way an injured trucker

will be treated fairly.

Handling Third-Party Cases

Third-party cases are highly technical, and how they are

handled is critical to ensure maximum recovery.

In some states, an injured trucker only has two years in
which to file a lawsuit against a negligent third party. In
those cases, some lawyers will take your third-party claim
and settle it, without advising you of the effect settlement
has on your workers’ compensation claim—namely, that

the workers’ compensation insurance carrier is entitled to
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a portion of the third-party settlement, or its right of

subrogation.

Injured truckers have come to me after their third-party
case has settled, asking me to prosecute their workers’
compensation claim. I had to give them some bad news:
Their workers’ compensation insurance carrier wasn’t
paying any benefits because it was not provided any
portion of the third-party settlement and, thus, was
claiming its right to a statutory credit. In the meantime, of
course, all the money from the third-party case was gone,

and the client could not afford any medical care.

When both a workers’ compensation case and a third-party
case are viable, my philosophy is the workers’
compensation case should be prosecuted first. If for some
reason you must prosecute the third-party case before
resolving the workers’ compensation case, the lawyer
handling the third-party case should name the workers’
compensation insurance carrier as a party to the lawsuit.
In Nebraska, this is required. Then both cases can be
resolved simultaneously by settlement, mediation, or a

verdict.
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Use One Lawyer for Both Claims

Having one lawyer handle both your third-party and
workers’ compensation claims is the best use of your
money. The lawyer you hire may have to consult with other
lawyers in other states to effectively prosecute your claims,
but you pay only one lawyer. Your lawyer pays the
associated lawyers’ fees out of the fee he or she earns for

being the lawyer in charge of the case.

This is where an experienced lawyer can really make a
difference. Experience teaches that taking care of you and
your family is worth far more than the fee earned on any
one case. If I believe I can litigate a case by doing nearly all
the work myself—and simply use a lawyer in a distant state
as local counsel—I will do that to ensure the workers’
compensation case and the third-party case are prosecuted
in a way that maximizes your recovery. In some cases, I
may allow an out-of-state firm to do most of the work,
while advising them along the way about the effects of the

third-party case on the workers’ compensation case.

When people become greedy, problems arise. I have had
the unpleasant experience of reviewing cases where the
lawyers were greedy, took their money, and left the client

with a bungled claim. I have also seen clients who tried to
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hide the fact that they recovered something from a third

party. These cases never turn out well.

If handled properly, a workers’ compensation case and a
third-party case can be resolved with the client getting the

maximum recovery from the accident.

58



WORKING WITH A LAWYER

Do You Need a Lawyer?

An injured trucker who files a workers’ compensation
claim may encounter many obstacles. Claimants are often

cheated out of benefits if they

-
don’t have a lawyer, and (4 ;\
lawyers are expensive. You '

o N 3
must consider important \
questions: Do I really need a L) .

lawyer? Is a lawyer a good investment? The only way to
know for certain is to talk to a lawyer candidly about your
case. How the lawyer answers those two questions will tell

you a lot about their character and motives.

Nearly every workers’ compensation lawyer in the country
offers a free initial consultation, so it will cost absolutely
nothing to talk to a lawyer about whether your case is
viable. The lawyers in my firm do this routinely, and we
accept cases where we believe we can make a difference. If
a claim is not viable, we explain to the injured trucker what
leads us to that conclusion. Often, they don’t need a lawyer,
but just some questions answered by a reliable source.

Other times, they may not need a lawyer immediately, but
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it’s better to have one to prevent mistakes along the way
than to hire a lawyer to fix mistakes after they’re made. A
good lawyer can save you and your family thousands of

dollars by preventing bad choices.

Paying the Lawyer

Most workers’ compensation lawyers operate on a
contingency fee basis. This means they are paid a
percentage of the benefits you receive as a result of your
injury. If you are receiving temporary total disability
benefits at the time you hire the lawyer, they usually do not
charge a fee on those TTD payments. Typically, the fee is
based on all benefits paid once you have been placed at
maximum medical improvement, and continues until the

case is settled or until all benefits have been paid.

Costs Associated with Your Case

The most significant costs a lawyer incurs while
representing an injured trucker involve obtaining the
necessary medical evidence to support the claim. This

usually means getting the doctor to write a letter or report.
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Most people are surprised a doctor would charge a
thousand dollars simply to write a letter. Sometimes, the
letter is written after a personal consultation with the
physician, which also carries a significant cost. Doctors are
seldom deposed in workers’ compensation cases because
their charges are so high. But in some cases, the lawyer
may judge the doctor’s deposition necessary and a good

investment of the client’s money.

The second-highest cost in a workers’ compensation case
is the expense of hiring a vocational rehabilitation
counselor. Under the right circumstances, an experienced
workers’ compensation lawyer can make your case much

more valuable by making that investment.

This is one way in which great workers’ compensation
lawyers differ from lawyers who are merely good. A lawyer
with twenty-plus years of trial experience litigating
workers’ compensation cases has far superior judgment
about whether hiring an expert will enhance your case

enough to justify the expense.

Accepting a workers’ compensation case can be an
expensive proposition for a law firm. Sometimes, a case
does not result in any fees. Sometimes, a lawyer may work

on the case for a year, or even several years, before being
e —
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paid a fee. In the meantime, litigation and case preparation
expenses must be paid. These costs include obtaining
medical records and reports from doctors that contain vital
evidence to support the case. The cost for a single

deposition, if required, can easily exceed $2,000.00.

Frequently, a law firm will advance these costs and take
reimbursement as monies representing collected benefits
come in. There are many exceptions to this general rule,
however, and it is in your best interest to fully discuss these

costs and how they will be handled with your lawyer.

In tragic cases that result in a trucker’s death, we have
found the deceased trucker’s family is usually very
appreciative when our law firm invests not only its time,
but also the firm’s own money in their case. A firm is never
strictly obligated to advance litigation expenses, and doing
so speaks volumes about the lawyer’s commitment to the

case and to the client.

The law is never changed for the better by lawyers who are
unwilling to take risks to achieve justice. Still, no good
lawyer spends money on a case that has little chance of
success, unless there is a very good reason to do so. Your

lawyer will want to have a candid conversation with you to

determine whether the firm should invest money in your
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case. This discussion will also help you decide whether to

make that investment, if the lawyer is unwilling to do so.

Selecting a Lawyer

Most workers’ compensation lawyers are good people and
good attorneys. The best workers’ compensation lawyers
have backgrounds that include more than simply going to
college, graduating from law school, and taking the first job
they could find. Some of them served in the military,
worked in an industry in which working people and
families struggle to earn a living, or are former or current
business owners, in addition to being a lawyer. Experience
is more important than advanced degrees in practicing
workers’ compensation law. To be a good plaintiff’s lawyer,
one must have (1) a kind heart and, (2) a steely resolve to

work hard and never give up.

A good lawyer will be honest and straightforward with you

about the strengths and weaknesses of your case.

The best approach to working with an injured trucker is to
be completely candid in every conversation, almost to the
point of bluntness. Cases often include many unknowns. A

single fact can turn a case in a different direction. Your
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lawyer must be completely open and honest with you
because it is better for you and your family to hear bad
news from your own lawyer than from somewhere or

someone else.

You should not hire any workers’ compensation lawyer in
Nebraska—or in any other state, for that matter—unless
they are a member of the Workers’ Injury Law & Advocacy
Group (WILG). This is a national network of workers’
compensation attorneys who work together and discuss,
via an online forum, common workers’ compensation
topics. A lawyer who is not a member of WILG does not
have the benefit of the vast experience of this group of

lawyers in handling workers’ compensation matters.
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CHALLENGES TO THE PRACTICE OF
WORKERS’ COMPENSATION LAW

More Players in the Game

When I first started taking workers’ compensation cases, I

often went to legal education . . A
seminars attended by only
fifteen to twenty people.
Today, 250 or more lawyers
usually attend these same

types of seminars.

In addition to the larger number of lawyers involved,
attendees now include a lot more nurse case managers,
vocational rehabilitation experts, and representatives of
medical services specifically geared toward workers’
compensation cases. In sum, there are a lot more players
in the game of workers’ compensation law than there used

to be.

There are also a lot more workers’ compensation cases
involving truck drivers than there were twenty years ago.
The reasons for this increase are varied. Self-insured
companies seem to fight every claim. Insurance adjusters
seem to treat every injured driver like a scam artist. As a
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result, more injured truckers become frustrated and angry
at being attacked by the same company for which they have
been working faithfully.

Another reason for the increase in the number of workers’
compensation claims filed by truckers is the alleged
trucker shortage. Many groups, including the large
trucking companies, claim there are not enough drivers,
but no one really wants to accept the blame for this
supposed deficiency. Without question, increased
government regulation has caused many drivers to opt out
for different careers; regulation, by definition, takes away
freedom. Ask most drivers who have been in the industry
for a couple of decades or more why they started trucking,
and most will talk about the freedom of the road. Much of

this freedom has vanished.

Those same drivers who once relished the freedom of the
road usually walked away from workers’ compensation
claims, rather than fight with insurance companies or their
employers. Newer drivers are much more willing to hold
insurance companies and employers responsible for

injuries they suffer on the job.

Some companies are so desperate for drivers that they are
filling the positions with anybody willing to take the jobs.
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If you are a body with a beating heart and have completed
a couple of weeks of training in a trucking school, your job
prospects are tremendous. Compare this with twenty years
ago, when one had to have a year or two of experience in

trucking to even have a chance of finding a good job.

These circumstances have led to a large number of
inexperienced and even unfit drivers being hired.
Inevitably, many of these drivers are injured on the job. In
most cases, it is not the driver’s fault; inexperience and

inadequate training are often the culprits.

Without question, the increased number of workers’
compensation claims presents challenges. It is easier for a
company to treat everyone badly than take time to truly
evaluate each claim on its own merits. Adjusters look for
any reason whatsoever to deny a claim and, usually, very

little investigation is done prior to denial.

Fraud

There seems to be a broad public misconception that there
is a massive amount of workers’ compensation fraud. We
have all heard the stories about people scamming the

workers’ compensation system. While some drivers do
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attempt to make up for a lifetime of failing to prepare for
retirement by trying to get a large workers’ compensation
settlement, these cases nearly always fail due to lack of
credibility or objective signs of real injury. Some drivers
might also be tired of trucking and see a workers’
compensation case as a way to transition to a different line
of work at the insurance company’s expense. These almost
always fail, as well, simply because this fight is too
expensive to be worth the trouble. It is easier to just quit

trucking and go to work doing something else.

A competent lawyer will not handle a workers’
compensation case if they suspect fraud. Personally, I have
not seen much outright fraud. If and when I see it, I refuse
to participate in the case any further. I have said it before,
and I will say it again: A good job is much better than a
good workers’ compensation case. Good, honest claims
require a lot of time, hard work, and money to win. These

resources simply cannot be wasted on fraudulent claims.
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CASE EXAMPLES

Here are some examples of common cases handled by our
firm. Keep in mind that these cases are merely examples,

and each case turns on its own facts.

Recently, we represented a North Carolina trucker who

was driving for a Nebraska trucking company when he was

hit by falling freight as he —_———

opened the trailer doors at a XA

loading dock in Kansas. The
trailer had been loaded and

sealed in Ilinois. We

-,
negotiated a very nice workers’ compensation settlement

with the self-insured trucking company. We were also able
to get the company to agree to a hefty reduction in their
subrogation claim to any recovery in a third-party case. To
tackle the third-party case, we teamed up with an Illinois
attorney to sue the company that loaded the trailer in a
negligent manner in Illinois. The third-party case resulted

in a sizeable additional settlement for that injured trucker.

In another case, we represented a trucker who was in his
sleeper when another truck crashed into him. The truck

that crashed into our client’s truck was owned by the same
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company that employed our client. Believe it or not, that
company made us fight tooth and nail to get the injured
trucker his benefits. But getting him his benefits is exactly
what we did.

We represented a driver who had been injured in a
collision with another tractor-trailer. The accident was our
client’'s fault. The trucking company’s workers’
compensation carrier paid the medical bills and finally—
after protracted litigation—authorized a badly needed
surgery. The workers’ compensation carrier refused,
however, to pay the injured trucker his indemnity benefits
for almost a year. We eventually obtained those benefits,
plus a penalty for the company’s unreasonable refusal to

follow the law in paying them.

In another case, we represented a livestock hauler who
suffered permanent, disabling injury to his back from
repetitive stooping and lifting inside his trailer. The
employer and the insurance company claimed our client
had not suffered a compensable accident. At trial, however,
we offered evidence that convinced the judge a
compensable accident and injury had occurred, and our

client was awarded benefits.
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After winning at trial, we took the defendants back to court
several times because the brazen adjuster continued to
deny authorization for treatment and even ignored orders
from the judge to pay specific benefits due the client! It
took some time and a lot of dogged determination, but we
made sure the insurance company coughed up every dime
it owed this trucker, plus penalties for the adjuster’s failure
to timely pay the benefits. In the end, we were able to get
our client a substantial settlement. The settlement
included having the defendants fund a sizeable Medicare
set-aside account to cover any future medical expenses

incurred because of the work injury.
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LET’S TALK ABOUT YOUR CLAIM

I hope this book answers some of your questions and helps
you avoid some pitfalls as you pursue
the benefits the law provides you for

being injured on the job.

The lawyers at the Brock Law Offices

would be privileged to give you an

initial analysis of your claim. Give us a call, and let’s talk

about the facts of your case: How, when, and where were
you injured? What has your doctor told you? What is your
employer doing (or not doing) for you?

We know workers’ compensation law, we know trucking,
and we have demonstrated excellence in everything we do.
We are always eager to fight for what is right, and that is
especially true if we are fighting on behalf of an injured

trucker.

So let’s talk about your claim. Remember, the call and the
initial consultation are free. Typically, time limits (statutes
of limitations) in workers’ compensation cases are very

short, so don’t wait. Call us today at 800-420-3303.
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Truckers often feel left out in the cold in times of trouble.
Dispatchers, fleet managers, and supervisors don’t seem to
care. Adjusters and their lawyers actively do all they can to

kill your claim and get rid of you.

Here at the Brock Law Offices, we care. We have been
fighting for the rights of injured truckers for more than
twenty years. It is our passion, and we have every intention
of continuing to fight those who lack the decency to treat

truckers fairly and with respect.

Semper Fi.

Ton(8n/ 2
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